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mine the degree to which that state’s convention is relevant 
for ascertaining original understanding. As each state had 
an equal vote for enacting the Constitution, each one thus 
seems relevant for this inquiry. Even if we grant that Vir-
ginia had a more significant impact on ratification than 
some of the other states, it seems implausible to assume (as 
Yoo appears to do) that one can ascertain the Constitution’s 
original meaning from an analysis of this state’s convention 
alone. Once we recognize this reality, it becomes difficult to 
discard evidence from other states conventions that dem-
onstrate intent to delegate war powers to Congress. Article 
I, Section 8 was understood to mean that Congress and not 
the president is primarily responsible for deciding whether 
to initiate war. This alternative thesis, which contradicts 
Yoo’s own, is supported by Federalists comments like those 
of James Wilson during the Pennsylvania convention: “This 
system will not hurry us into war…It will not be in the 
power of a single man…for the important power of declar-
ing war is vested in the legislature at large…” (p. 120).

Furthermore, Yoo’s treatment of treaty powers seems even 
more problematic in light of the original understanding 
jurisprudence. Although he is keen to argue that significant 
presidential control over developing, interpreting, and ter-
minating treaties does not threaten separation of powers, 
he fully embraces treaty-making as a means for overcom-
ing federalism and the limitations set on national power by 
the Tenth Amendment, which mandates that “[t]he powers 
not delegated to the United States by the Constitution, nor 
prohibited by it to the States, are reserved to the States re-
spectively, or to the people” (Kutler p. 751 and Yoo p. 227). 
In doing so, Yoo accepts the very dubious Supreme Court 
precedent set by Justice Holmes’ opinion in Missouri v. Hol-
land (1920) where he argued that Treaty Power effectively 
trumps the Tenth Amendment’s protection of the states’ 
“reserved” powers (p. 278). What is notable about Justice 
Holmes’ opinion is his criteria that constitutionally-pro-
tected state powers only include those that do not interfere 
with “a national interest of very nearly the first magni-
tude” (e.g., the protection of birds in Missouri provided 
for by the Migratory Bird Treaty Act of 1918) (Sullivan and 
Gunther pp. 238-239). If protecting migratory birds is a 
sufficient “national interest” that justifies removing relevant 
state powers from the umbrella-protection provided by the 
Tenth Amendment, then it may be immensely difficult to 
identify any meaningful state powers that are so protected. 
Conceivably there exist countless other such national inter-
ests that could be advanced through the Treaty Power. Such 
a standard renders Tenth Amendment protection vacuous 
and, hence, makes it utterly at odds with the original un-
derstanding of its role in ensuring that national govern-
mental powers do not exceed their purely delegated and 
very limited nature (Charles Cooper, “Reserve Powers of 
the States,” In Meese, et al., pp. 371-374). Since Yoo relies on 

this questionable standard in Missouri, his analysis seems to 
contradict his own acceptance of original understanding.

Even with the above criticisms in mind, readers should 
regard John Yoo’s The Powers of War and Peace as an im-
pressive presentation of Constitutional theory. Although 
the book’s conclusions may falter due to Yoo’s mistaken as-
certainment of the Constitution’s original understanding, 
many readers will still find it sufficiently educational and 
worthy of their time.
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n	 Democracy and Counterterrorism: Lessons from the Past 
edited by Robert J. Art and Louise Richardson

Review by Regina Martinez, Masters of Economics and Public 

Policy candidate at Georgetown University

Democracy and Counterterrorism is an 
analysis of how democratic states have 
fought terrorism in the past and the 
lessons that can be derived to confront 
terrorism today. The landscape of ter-
rorism has changed significantly in the 
last 10 years, and the current threats 
faced by the United States and its allies 
have altered our lives in many ways. The 
main contribution of Democracy and 

Counterterrorism is the comprehensive approach with which 
terrorism is assessed; it undertakes a rigorous comparative 
study of counterterrorism, both cross-national and cross-
temporal, from which realistic conclusions are drawn. 

Robert J. Art and Louse Richardson have brought together 
an impressive cast of academics and policy analysts to an-
alyze the successes and failures in counterterrorism. The 
14 case studies cover 13 democratic states and 16 major 
groups that have used terror tactics against these states dur-
ing the last 40 years. The editors did not include authori-
tarian regimes among the cases because democracies face 
more constraints in their ability to deploy military force 
domestically. As for the terrorist group selection, the edi-
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tors include the largest and longest-lasting terrorist orga-
nizations, which comprise revolutionary, ethno nationalist, 
and religious groups. The Fuerzas Armadas Revolucionar-
ias de Colombia (FARC) against Colombia, the Partido 
Comunista del Peru (“Sendero Luminoso”) against Peru, 
the Kurdistan Workers’ Party (PKK) against Turkey, the 
Irish Republican Army (IRA) against the United Kingdom, 
and the Groupe Islamique Arme (GIA) against France are 
some examples. The case studies include countries from 
Europe, Latin America, and Asia, some of which succeeded 
in bringing terrorism to an end, such as the IRA in the UK, 
the FALN in Venezuela, and the GIA in France, and some 
of which failed, like the Chechen rebels in Russia, Hizbullah 
in Israel, and the FARC in Colombia. 

The book highlights a number of considerations in each of 
the cases that suggest how countries might design future 
counterterrorism policies. The respective expert for each 
case describes and assesses the different measures used by 
the governments, which include political, legislative and 
judicial, and security ones. Not all of the 13 countries em-
ployed every of the tactics defined in the book, and each 
government had its own particular way of utilizing the ones 
they chose. Also, the experts demonstrate that there is no 
direct causality between the measure employed and the 
outcome because terrorism is a complex issue that requires 
a multifaceted response. 

However, the central tenet of the book is that governments 
confronting terrorism today have the opportunity to learn 
from the successes and failures of others. The editors be-
lieve that governments should learn from the past because, 
given the possibility for terrorists to use more destruc-
tive weapons, the stakes today are higher. The first lesson 
emerging from the cases is that the use of good intelligence 
services is necessary to know your enemy. The recent trends 
in terrorist techniques demand a deep coordination of in-
ternational intelligence as a crucial ingredient for any suc-
cessful counterterrorist strategy. Second, the coordination 
of actions of various national security forces is important 
and necessary. In Colombia, for example, a weak state was 
unable to coordinate its forces, resulting in freewheeling 
paramilitary groups — often with only tenuous relations 
to the government — leading their own counterterrorism 
campaigns. In contrast, the successful coordination of gov-
ernment action across law enforcement, intelligence, and 
the judiciary was the action most conducive to French suc-
cess against the GIA. Third, the discriminating use of force, 
as the brutal and unrestrained Turkish military campaign 
against the PKK illustrates, is not recommended because it 
usually has the opposite effects to those intended; it makes 
martyrs of terrorists, increases the number of casualties, 
rallies the flow of recruits to the terrorist organization and 
reduces the citizen’s confidence in the government. Finally, 
the cases demonstrate how valuable international coopera-

tion at both the political and military levels can be. Foreign 
governments frequently complicate the task of a state deal-
ing with its terrorist threat — Syria and Iran’s support of 
Hizbullah, for example, increased the terrorist movement’s 
strength against Israel, while Pakistan and France were safe 
havens for Kashmiri and ETA separatists, respectively — and 
such behavior from neighbor countries could be prevented 
with an effective international cooperation. 

The last section in the book is devoted to America’s current 
terrorist challenge and to applying the lessons drawn from 
these experiences to help the U.S. combat current threats 
from al Qaeda and its affiliates. The authors believe in the 
positive application of these lessons to the U.S., despite the 
unique characteristics of jihadist terrorism, which com-
bines international reach, extensive financial support, and 
technological sophistication with the will to inflict large 
numbers of non-combatant casualties. They consider, 
though, that the measures employed in previous cases can 
be adjusted to the new situation because al Qaeda and its 
affiliates, like other terrorist groups, need to operate un-
der enormous uncertainty, recruit committed volunteers, 
execute successful attacks, and retain passive supporters 
among the population in the regions they operate in order 
to ensure its organizational survival, financially, and mili-
tarily. Thus, al Qaeda cells are susceptible to the counter 
terrorism techniques other governments have previously 
used, but these techniques should be adapted to the specific 
characteristics of the international jihadist network. 

What is missing from the book, though, is an analysis of the 
extent to which these measures have already been applied 
by the U.S. government, an assessment of the results, and a 
proposal on how to modify them to make these measures 
more effective. Nonetheless, the book leaves the reader with 
a profound understanding of the counterterrorist policies 
applied in the most recent cases of terrorism and with a 
hope that a solution to terrorism and preserving demo-
cratic freedoms is possible. The way is long and hard, but 
with the use of coordinated and forward-looking policies, 
the security of our society can improved. 
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Emotion and Deliberation in the Post-9/11 Media Coverage of Civil Liberties • Merola

its overall usage of emotion, as it was forced by events to 
substantively alter the nature of its coverage.

On the whole, though, the visual medium’s coverage of civil 
liberties issues has retained its essential character as a pri-
marily emotive discourse. Indeed, there is no suggestion 
here that the stories featured on NBC contained so little 
emotion that they resembled pre-9/11 newspaper discourse. 
There is also no suggestion that either medium has asked 
information consumers to take a “sober second thought” 
through their news coverage. As mentioned earlier in this 
section, both sources significantly decreased their use of 
language suggestive of cognitive processing in the years di-
rectly following 9/11. Further, The New York Times — long 
thought to be one of the most elite sources of news in 
the nation — has risen to meet the visual medium in the 
amount of emotion communicated to those who read it. 

Conclusion

The post-9/11 period has brought with it significant chang-
es in our public discourse related to the propriety of main-
taining our national commitment to robust civil liberties. 
Given the evidence presented by prior survey-experimental 
work in the field of political tolerance, subtle yet influential 
changes in the information processing suggestions encoun-
tered by the U.S. public with respect to civil liberties may 
profoundly effect public support for political tolerance, a 
core component of our political culture and a necessity 
within a heterogeneous democratic society. Both samples 
of print and broadcast media display evidence of such 
changes which may decrease public support for expansive 
civil liberties. A more specific understanding of the content 
of information communicated to the American public in 
the years following 9/11 may aid scholars in understanding 
the changes that have occurred and in assessing the long-
term impact of the terror threat. Further, research related 
to the content of terror and threat information may also 
aid our understanding of the mechanisms by which terror 
and crisis impact public support for civil liberties, a goal 
particularly important as we continue to confront the dis-
maying possibility of future attacks.

Linda Merola, an assistant professor of Administration of Justice at 

George Mason University.
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Notes

Post-hoc contrast tests were conducted utilizing the Bonferroni proce-1	
dure in order to adjust significance levels for the fact that multiple com-
parisons are being made.

Cognitive terms in the diction program include “modes of discovery 2	
(learn, deliberate, consider, compare) and domains of study (biology, 
psychology, logic, economics).  The dictionary includes mental chal-
lenges (question, forget, re-examine, paradoxes), institutional learning 
practices (graduation, teaching, classrooms), as well as three forms of 
intellection: intuitional (invent, perceive, speculate, interpret), rational-
istic (estimate, examine, reasonable, strategies), and calculative (diag-
nose, analyze, software, fact-finding) (Hart 2000, 248).”

A limited internet search displays over 300 articles on civil liberties top-3	
ics within The New York Times during this time period.  It is very likely 
that an exhaustive search would reveal many more.

Some previous studies have demonstrated that coverage of terrorist 4	
events on television is primarily episodic in nature (Altheide, 1987).  
However, an essential element of such episodic coverage (a personal 
focus) has been largely impossible in the post-9/11 world.  Further, the 
majority of the post-9/11 coverage in the U.S. (after the time period di-
rectly following the attacks) has dealt with the threat of terrorism, rather 
than the reporting about a specific terrorist event.

Merola, Continued from Page 9
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